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Article 49 of the EC Treaty 

Is Article 49 of the EC Treaty a 
protective shield for cross 
border online gaming border online gaming 
services?



Article 49 of the EC Treaty 

The freedom of establishment, set out in Article 49 of the Treaty is one of 
the “fundamental freedoms” which are central to the effective functioning of 
the EU Internal Market.

Article 49 states that “Within the framework of the provisions set out, 
restrictions on freedom to provide services within the Community shall be 
prohibited in respect of nationals of member states who are established in prohibited in respect of nationals of member states who are established in 
a State of the Community other than that of the person for whom the 
services are intended.

Article 49 is applicable to companies of one Member State providing or 
receiving a service in another Member State and can be invoked by both 
the provider and the receiver of services. 

Article 49 expressly prohibits any discrimination based upon nationality. 



Is the Santa Casa ruling 
overrated?                              1/2

Seems not if the following points are 
anything to go by:

• ECJ rules against BWIN

This particular case between Portuguese State Betting 
Monopoly, Santa Casa, and the Portuguese’s Soccer League Monopoly, Santa Casa, and the Portuguese’s Soccer League 
along with Bwin ended with a disappointing ruling for the online 
gambling industry. The European Union ruled against Bwin 
stating that member states could restrict online betting if their 
intentions were to combat crime. This ruling is a set back to the 
gambling industry in Europe which is hoping that the market will 
open across the European Union.



Is the Santa Casa ruling 
overrated?                             2/2

• Belgium to disregard EU Regulations

The Government of Belgium decided to join a list of countries to go 
against EU Regulation. The country shall move forward with plans to 
block poker players within Belgium from playing in poker rooms 
outside the country. This sent Belgium national poker players into an 
uproar because the country will now only allow them to play in online 
poker rooms based and licensed within Belgium. poker rooms based and licensed within Belgium. 

This stance by Belgium was ruled against in 2009 by the European 
Union. However Belgium officials seem to hold the ruling in total 
disregard as they move forward with their plans. Unfortunately online 
poker itself will be the greatest victim. The Belgium government 
doesn’t intend to act on this until late 2010 so there is still some time 
poker players and poker rooms can fight against this even though it 
could be an uphill battle for them from here.



Progression from Gambelli, 
Placanica to present day

The ruling in the Placanica case, in which Italian suppliers of 
gambling services for British bookmaker Stanley faced criminal 
prosecution in Italy for operating without a license, establishes 
once and for all that national licensing procedures cannot be 
applied in a de facto discriminatory manner against foreign 
gaming operators.  gaming operators.  

The Gambelli and Placanica rulings gave Stanley International 
Betting Limited a legitimate right to trade in any EU country 
under its UK licence and Stanley International Betting Limited 
has proved that it is resolute in its intention to use this legitimate 
right. 



What does the future hold?

United Kingdom

Will the 2010 General Election bring good news to the online 
gambling sector? 

The Department of Culture, Media and Sport (DCMS) is 
responsible for gambling law and policy.  Should the 
Conservatives win, Mr Jeremy Hunt, Shadow Secretary of Conservatives win, Mr Jeremy Hunt, Shadow Secretary of 
State, said that he will be focusing on making London’s hosting 
of the Olympic Games in 2012 a big success.

Tobias Elwood, Shadow Minister for Culture, Media and Sport
and a Member of Parliament, reiterates the importance of online 
gambling being done in a responsible and safe environment 
stating that companies that advertise in the UK must meet the 
UK’s regulatory standard.



What does the future hold?

United Kingdom – continued

Practically speaking, what are the Conservatives (or for that 
matter any new Government) going to do to restrict internet 
gambling? 

It is unlikely that any of the measures in the Gambling Act 2005 It is unlikely that any of the measures in the Gambling Act 2005 
will be reversed by passing new legislation.

If the complaints about unregulated online gambling are more 
than talk, then it is likely to be left to the DCMS and/or the 
Gambling Commission to effect the necessary changes.



What does the future hold?

USA law changes

Representative Barney Franks, which is sponsoring a bill that would 
make online gambling legal in the United States now has sixty co-
sponsors. The bill has gained popularity with changes in Congress.

The two newest co-sponsors for the bill are Congressman Bennie 
Thompson (Mississippi) and Adam Smith (Washington).

Barney Franks and eighteen other lawmakers sent a letter to the 
Treasury Secretary and Federal Reserve Chairman to request a delay of 
the rules for the UIEGA stating that banks already have enough stress 
without implementing a new set of rules for the UIEGA. 

The lawmakers are asking for a year extension on the rules going into 
effect. This would allow Franks to work on getting his bill passed which 
would erase the UIEGA and make online gambling legal again. So far 
there has not been an answer to the request but hopefully one will soon 
follow.



What does the future hold?

Australia – Proposals for ‘managed’ liberalisation 

The Australian Productivity Commission - the independent 
research and advisory body of the federal government on a 
range of economic and social topics - published a draft report on 
gambling at the end of October, proposing a 'managed gambling at the end of October, proposing a 'managed 
liberalisation' of online gambling in Australia. 

The final version of the Report, commissioned by the Australian 
Government, will be issued in February 2010. 



What does the future hold?

Germany

Since the German Interstate Treaty on Gambling came into 
effect in January 2008, it effectively created a German betting 
monopoly.

Between August and October 2009, the Higher Administrative 
Court of Bavaria and the Higher Regional Court of Rhineland-Court of Bavaria and the Higher Regional Court of Rhineland-
Palatinate reinforced the illegality of private betting providers 
and prohibited them from offering any form of sports betting. 

The Administrative Court of Lower-Saxony confirmed that the 
German sports betting monopoly is constitutional.



What does the future hold?

Germany - continued

In contrast, the Supreme Court of Justice in Berlin considered 
the offering of private sports betting legal, reasoning that there 
was no constitutional basis for a government monopoly in 2008. 

The Administrative Courts of Rhineland-Palatinate and Baden-
Württemberg also judged in favour of private betting providers.Württemberg also judged in favour of private betting providers.

An amendment to the present law confirmed that online 
gambling by private betting providers as well as state-run 
companies is completely forbidden in Germany. As a result, the 
German state is currently facing revenue losses of 
approximately � 2.8 billion



What does the future hold?

Belgium – Law passed despite EU Commission’s warning s

On the 3rd December, the Belgian Parliament approved a draft 
law restricting the operation of online gambling services in the 
country, despite previous EU Commission opposition. country, despite previous EU Commission opposition. 



What does the future hold?

Netherlands – AG confirms Dutch gaming monopoly

The European Court of Justice (ECJ) Advocate General (AG) 
confirmed, in a 17 December Opinion, that the existence of a 
national gambling and betting monopoly - such as Dutch 
monopoly De Lotto - did not contradict EU law principles. monopoly De Lotto - did not contradict EU law principles. 

The case involved online gambling operators Ladbrokes and 
Betfair, who had been attempting to provide their services in the 
Netherlands. 



What does the future hold?

Canada – I-gaming and corporate social responsibilit y aims

Widespread gaming practices - made possible by the use of the 
internet - have developed the need for social responsibility 
measures to curb excessive gambling and protect vulnerable 
users. users. 

Poland – Impact of recent legal changes on Polish ga mbling

Poland has recently adopted legislation which dramatically restricts the 
practice of offline gaming and advertising. Further legislation, soon to 
be approved by Polish authorities, would effectively ban online 
gambling in the country as well. 



What does the future hold?

Jersey – New legislation passed

Legislation establishing a Gambling Commission was recently 
unanimously passed in Jersey, alongside more socially 
orientated provisions to tackle problem gambling. 

Israel - The legality of online gambling under Israe li law

Recent enforcement action against gambling websites operating 
in Israel has brought attention to the 'legality of online gambling 
under Israeli law'. These operations - which combine police and 
legal action - have raised issues regarding the scope and 
impact of Israeli regulation in the online gambling area. 



Malta… A well regulated and 
reputable financial centre

First EU member state to regulate Remote Gaming.

‘Remote Gaming 
Regulations’ (2004)
and ‘Draft 
Amendments’ 
(13.10.2005) for a
stronger and more stronger and more 
refined regulatory 
regime through the 
Lotteries and Gaming 
Authority.

Most practical regulations promote responsible gaming to 
operators and at the same time safeguard players.



Financial Services in Malta

Malta offers a very comprehensive legislative 
framework for the financial services sector.

Malta enacted new laws as well as the 
enhancement, amendment and consolidation of 
existing legislation to place Malta as a hub for existing legislation to place Malta as a hub for 
Financial Services.

The regulator is the Malta Financial Services 
Authority and acts as a single licensing and 
supervisory authority for all financial services 
activity.



Why re-locate to Malta?

Healthy outlook – Malta offers high standards of 
health and operations that are much cheaper than most neighbouring 
European countries

Excellent economic track record with sustained economic 
growth and political stability

Skilled, Qualified and Multi-lingual professionals - High 
quality educational facilities, easy to set up courses tailor made for quality educational facilities, easy to set up courses tailor made for 
specific industries, able to quickly adapt to the needs of industry 

Geographically centrally located - International Airport has 
direct flights to 37 major cities 

High standard of living

A financial services sector fully backed by paramount anti-
money laundering standards



Benefits for doing business in Malta 1/2

• Effective Corporate taxation after refunds of 5%
• Dividends repatriated to EU Member States are not subject to 

tax due to Parent Subsidiary Directive.
• LGA acting as a mediator
• Regulated liberalised gaming market
• Low capital requirement setting up a business• Low capital requirement setting up a business
• No funding restrictions
• Participation exemption or full refund of tax
• 0% withholding tax on outbound dividend payments
• Member of the EU
• Wide Double Taxation Treaty Network 
• Domestic relief from double taxation



Benefits for doing business in Malta 2/2

• Exemption from stamp duty 
• No transfer prizing
• No CFC-restrictions
• Financial Services 12% of GDP
• Highest percentage share of hi-tech imports and exports within 

the EU 
• AAA rating by Moody’s 
• Established trade links with Europe, North Africa and Middle • Established trade links with Europe, North Africa and Middle 

East 
• Smart City Malta, Second Dubai Internet City in the world 
• Hub for knowledge based industries 
• Modern developed telecommunications system, wireless 

internet connections, VOIP, WiMax, and 3.5G 
• Malta Freeport, servicing 115 ports worldwide 



Example of a Maltese Gaming 
Corporate Structure

OVERVIEW:
• Shareholders of the Malta 

Holding Company would 
ideally be non-residents, but 
not necessarily;

• Malta Holding Company in 
turn owns Malta operating 
companies;Malta Casino 

Company
ClientsMalta 

Malta 
Holding 

Company

Shareholder

Malta 
Poker 

Company

Back 
Office 

Services

companies;
• The Malta operating 

companies offering online 
gaming services;

• Back Office Services 
Company provides services 
to other operating companies 
within the group (mainly for 
VAT purposes).

Company

Clients

Malta 
Sports 
Betting 

Company
Clients
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Gaming Taxation In General

Class One License :  
� 4,660 per month for first six months
� 6,990 per month thereafter

Class One on a Class Four License:
� 1,165 per month

Class Two License:
Fixed-odds betting : 0.5% of gross bets
Betting exchanges : 0.5% of net winningsBetting exchanges : 0.5% of net winnings
Pool betting : 0.5% of stakes paid; 

Class Three Licenses:
5% on net income. [Revenue from rake less bonus, commissions and 
payment processing fees (e-commerce fees)]

Class Four Licences:
Host : - Nil for first six months, 

- � 2,330 per month for next six months, 
- � 4,660 per month thereafter



License Fees

Application fee (on submission of application) � 2,330

Extension of letter of intent (3 months) � 1,165

Renewal for five-year period � 1,165Renewal for five-year period � 1,165

Annual Licence fee � 6,990

Systems review per application (inc VAT) � 2,750



Malta – Recent News

• Current Chief Executive Officer – Mr Rueben Portanier

• Various gaming laws have been amended to create a clear 
distinction between gaming and entertainment or amusement 
machines. 

• Only three types of gaming or amusement machines shall be 
allowed, which would be licensed for use in places where only allowed, which would be licensed for use in places where only 
gaming was allowed. 

• Players will only be able to access gaming machines at the age 
of 18, while the age of 25 for entrance to casinos shall be 
retained. 

• Employees in gaming places will also be licensed by the 
authority, and will receive training as to their responsibilities 
and the relevant code of ethics. 



Malta – Recent News

• A code of practice to regulate sponsorship and advertising by 
gaming operators shall have to be adhered to. Internet cafés 
offering internet gaming shall also be subjected to licensing 
procedures.

• The age of prohibition for players of the National Lottery was 
reduced 16 instead of 18

• An increase in fines for breaches of the act came into effect
• A “Responsible Gaming Fund” shall be set up to which a • A “Responsible Gaming Fund” shall be set up to which a 

percentage of taxes and/or gross fees paid by licensees or 
specific categories of licensees (as may be specified in such 
regulations for the purpose of promoting responsible gaming, 
including but not limited to the provision of grants for projects, 
activities, research and educational programmes relating to 
responsible gaming) shall be credited.



Malta – Recent News cont..

• Due to huge applications received, the LGA is recruiting 
additional personnel in the legal and enforcement department, 
in the monitoring and Compliance Department, in the Finance 
Department as well as other supporting staff. A new system 
where the exchange of documentation between the operators 
and Authority will be carried out electronically is currently being 
introduced. This will help to speed up applications.

• As at March 2009 the Authority issued 308 licenses with 68 
being letters of intent 

• The LGA has continued to grant permission to operators to offer 
new games in line with their company strategy and target 
launch dates. 



Thank you for your attention!

George M. Mangion
Partner

PKF Malta
35, Mannarino Road
B’Kara BKR 9080, MaltaB’Kara BKR 9080, Malta
Phone: +356 27484373, 21484373 
Fax:      +356 21484375, 21498590

Email: info@pkfmalta.com
Website: www.pkfmalta.com 

www.gmmbusiness.com 
www.maltaconference.com



Disclaimer

� No individual who is a director, partner, shareholder, agent, employee or 
consultant of, in or to any constituent part of PKF Malta (whether or not such 
individual is described as a “partner”) accepts or assumes responsibility, or 
has any liability, to any person in respect of this presentation.

� Any reference to a partner means a member of PKF Malta or a consultant or 
employee of PKF Malta or one of its affiliates with equivalent standing and 
qualifications.

� This presentation contains information confidential to PKF Malta.  Copyright � This presentation contains information confidential to PKF Malta.  Copyright 
in the materials is owned by PKF Malta and the materials should not be copied 
or disclosed to any other person without the express written authorisation of 
PKF Malta.

� This presentation is not intended to give legal advice and, accordingly, it 
should not be relied upon.  It should not be regarded as a comprehensive 
statement of the law and practice in this area.  Readers must take specific 
legal advice on any particular matter which concerns them.  If you require any 
advice or information, please do not hesitate to contact PKF Malta.


